Brain science demonstrates that visual devices work rapidly, almost immediately, to communicate ideas and attain the audience's adherence to the meaning and truth of the ideas communicated, and thus to persuade the audience of the truth and propriety of the speaker's communication. Visual representation is also associated with greater perception, comprehension, and retention of information. 5 Visual imagery is not only faster than words, it is better than words.
Law students and lawyers should be aware that the tool of visual rhetoric is very sharp. Its edges cut in multiple directions because of the audience's precognitive and cognitive brain functions in interpreting and understanding the message of visual works, which often process and draw meaning, reactions, and motivations from images without active "thinking." To avoid intentional or inadvertent misleading of the audience when using visual rhetorical devices, these unconscious processes require special attention.
This article offers guidance with regard to: (A) the analysis of when to use or not use a visual rhetorical device; (B) the concept of mise en scène and the manipulation of visual devices; (C) the decision to use color or not to use color; and (D) the advisability of focus groups, and testing a visual device before a wider and more diverse test audience.
A. When to use visual rhetorical devices
Professors Steve Johansen and Ruth Anne Robbins have developed a rubric for determining when to employ visual rhetorical devices in legal contexts, both in terms of advisability and potential effectiveness of the use, and in terms of ethics and professionalism in the service of proper and truthful lawyering. 6 The rubric asks the following questions regarding the determination: supra note 3.
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B. Mise en scène and the manipulation of images
All visual works are mediated, meaning that all visual works are authored and created, and all authors must follow principles of mise en scène in the creation of visual rhetorical devices. Mise en scène literally translates from the French as "setting the stage" in the sense of staging or placing a scene in a production. 9 In a theatrical, photographic, or audiovisual work (including film, television, or video) it pertains to framing, composition, set, costume, lighting, makeup, and visual design, and considers both what is included in the scene and what is excluded beyond the frame or the lens. 10 The attorney planning to use a visual work is an author, 11 and with every visual work the author will decide the content of the image: what image to use; how much and what parts of the scene to include in the visual work; how long a segment to display of a preexisting video work; what exhibits should be assembled and created for the communication; what perspective on the subject matter will be observed; which details will remain in the frame and which excluded. Framing, cropping, composition, and choice of perspective may not seem to be the most remarkable and creative authorship decisions of a legal communication. But each of these mise-en-scène decisions is real and frequently involves a choice among many options, making a difference in what is communicated to and received by the audience.
Beyond the decisions described above is the question of whether the attorney-author should manipulate or alter the contents of the work for presentation to the audience, for example, to: 4004524, https://www.americanbar.org/content/dam/aba/publications/supreme_court_ preview/briefs-2017-2018/16-111-amicus-np-cake-artists.authcheckdam.pdf.
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See • Sharpen and clarify the image or video (i.e., to remove fuzziness, blurriness, "snow," or other obscuring matter);
• Change the focus or composition of the image or video (i.e., to show a portion or to zoom in on a certain portion);
• Edit and reconnect parts of a video (an analog wording would be "cut and splice");
• Combine parts of images into a composite.
As with other mise-en-scène issues, the question here comes down to the same factors that are presented in every rhetorical situation 12 :
• Is the manipulation designed to improve the knowledge and understanding of the audience by making it easier for the audience to perceive and process the communication?
• Is the speaker's intent to improve the communication's ability to instruct or persuade, or is it something else-to confuse, obfuscate, or mislead the audience?
In addition to these questions regarding the efficacy and propriety of altering the content of a visual or audiovisual work, any manipulation of a work runs the risk of throwing the ethics and integrity of the attorney-author into question;
13 it also creates issues under evidence law as to the authenticity and admissibility of the altered work.
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C. Color, or not color?
In many instances, the decision to use or not use color images and graphics is dictated by the subject matter and purpose for the use. In recent years, as electronic filing and transmission of documents have become the norm, judges and law clerks are as likely to view your pleadings and briefs on a computer or tablet screen as they are to take hold of a paper filing. The decision on whether to use color images and diagrams is now as relevant as the decision to use a certain font in the text. Visual rhetoric encompasses these decisions on font, margins (white space), diagrams, tables, and the use of color or grayscale visual devices, because these decisions affect the perception, reception, and persuasiveness of the author's presentation. 15 Cases that previously suffered The difference is even more distinct in Rogers v. Koons. Here, a twodimensional black-and-white (grayscale) photograph was allegedly infringed by a three-dimensional color sculpture. When viewing the works in a similar medium-two-dimensional grayscale photographs viewed face-on-the similarity is fairly obvious, but when viewed in color, and especially when 18. This lesson will not be evident from the images in the print version of this Journal of Legal Education article, which will be printed in grayscale, not color, but see the online version, https://ssrn.com/abstract=3040952.
Koons's three-dimensional sculpture is viewed from an angle to display its three-dimensional qualities, the differences brought about in Koons's transformation of the work are revealed in a totally new colorful media. The dilemma in a criminal prosecution or personal injury case (or any case with physical injuries to people, especially children and vulnerable adults) is whether to use extremely graphic color images that display in gory detail the full extent of the injuries. On the one hand, the gory or prurient display may cause a sympathetic reaction in the viewers that motivates them to award damages in a higher amount or assign blame more readily because the injuries look so painful, bloody, and extensive, and the crime appears to be so terrible. The color media allow this reaction by vividly depicting the pain and suffering. But on the other hand, gory, bloody, or prurient images may provoke an extremely hostile and negative reaction in viewers, who might lash out not at the injustice of the injuries but at the cruelty of the author, the attorney, who forced the audience to witness these terrible images.
In two examples, images from the Boston Marathon bombing terrorist attack and from the McDonald's coffee spill case (Liebeck v. McDonald's) 21 are shown here in black and white (grayscale) because the original color photographs are extremely graphic and arresting. Color images may well demonstrate the extent and severity of the damages and the pain and suffering endured by the victim much more effectively than grayscale versions of the images. But students and attorneys must judge well their audience and the audience's likely reaction to viciously graphic and gory color images, and whether that reaction may be to turn against the attorneyauthor and her client in reaction to having been subjected to the viewing of graphic, gory images.
D. Focus groups, and testing with a wider audience
A lawyer should expand the evaluation of images to persons other than the lawyer herself. Part of the nature of visual media is that the audience plays a keen role in the perception and reception of images. Each audience member brings his or her values, biases, and heuristics to the reception and cognition of the images. Visual rhetoric is a form of symbolic communication. As Justice Robert Jackson stated in 1943, "A person gets from a symbol the meaning he puts into it." 25 So with visual media. The audience's potentially diverse reactions to images cause this sharp tool to cut multiple ways all at the same time.
Visual rhetoric is perceived and received first by the reptile brain (fight or flight, preservation reaction), and then rapidly thereafter by the mammalian brain (the "emotional brain," or limbic system), causing the viewer's first impression of a piece of visual rhetoric to be an emotional perception. 26 And the emotional take is stubborn. 27 Cognitive functions lag behind sensory perception, and when they catch up, studies of brain science show, viewers most often make a cognitive decision justifying and sustaining the emotional take on the visual device. It is difficult, but not impossible, for the cognitive brain to overturn the emotional decision. 28 All of which makes it critical for law students and attorneys to make sure they are apprised of the possible emotional reactions of different members of the audience who will view the video or images.
There is a well-developed literature on the use of focus groups in analyzing media-it just is not well-developed in the legal academy. Psychology and marketing provide the primary sources law students and attorneys should consult.
29
Picking your control group members should be done with attention to the possible constituencies of the audience, whether it be judges and jury members, the chair and members of an administrative board, a government official or committee, or other groups of decision-makers who will view the image. In other words, do not simply show your video or images to other attorneys. Consider different backgrounds, ages, levels of education, racial and ethnic demographics, and socioeconomic factors.
Show the video or images to the focus group or chosen subjects first without setup, without explaining your goal or intended message-in other words, without "priming" your audience to receive and perceive the images a certain way. You should want to receive their immediate emotional take on the visuals. This is especially true if the visual is particularly graphic, gory, or disturbing, as in the Boston Marathon bombing photos, or the Liebeck v. McDonald's photos referenced above. It is true that in actual use, you will have the opportunity to engage in priming, to set up the images or video and prepare the audience to receive and perceive them a certain way. But it is better not to include within the presentation of the evidence or the brief images that will significantly interfere with the cognitive task of accepting the images for the purpose you intended them by provoking strong emotional reactions from a significant number of viewers.
II. Conclusion
The recognition that visual rhetoric is rapid, efficient, constructive, and persuasive reveals the potential of visual rhetorical devices to serve as topics and tropes in legal discourse to construct meaning and to inform and persuade legal audiences. Visual rhetorical topics and tropes inspire inventive thinking about the law that constructs meaning for the author and the audience. But visual topics and tropes are subject to abuse and must be used ethically. Those introducing a visual image should give careful regard to the propriety of the image as a tool to create meaning and inspire imagination and not as a tool of deception or obfuscation within the rhetorical situation at hand. This, of course, is true of all legal discourse, whether comprising words, or a mixture of words and visual devices. 
